to William Welly, Eſquire, an Anceſtor of the A 


The Moſt Noble JOHN Duke of Rutland, 


WILLIAM WELBY, Eſquire, - - Appellant. 


1d, Reſpondent. 


The Reſpondent's CASE. 


. 


A Appellant, on the 18th Day of Hug 1568, exhibited a Bill in the High 
Court of Chancery againſt the Reſpondent; : fetting forth, That the Manor of 
Denton, in the County of Lincoln, was, on the 1ſt of May 1648, duly conveyed 


ant's, and his Heirs; for ever: And 
that the Appellant and his Anceſtors had been ſeized of the Manor of Denton, in the 


County of Lincoln, ever ſince that Time, being above One hundred Years: And had, in 
their own Names, held Courts Leet, Courts Baron, and appointed Stewards and Game- 


| keepers, and enjoyed all other Rights belonging to the ſaid Manor; but that the Reſpon= 


dent had lately, without juſt Right, 1 a Game- keeper for the ſaid — 
had procured ſuch Appointment to be regiſtered with the Clerk of the Peace, and 


threatened to appoint a Steward to hold Courts for the ſaid Manor, in the Name of the 


Manor, and that the A 
Bill, ſtates, That he had requeſted the Reſpondent to withdraw his A 


Reſpondent: And that the Reſpondent had alledged that he claims Title to the ſaid 
ppellant had no Right or Title thereto: And the Appellant, by his 


intment of a 


Game- keeper, and to diſclaim all Right and Title to the ſaid Manor; but the Reſpondent 


| 3 PO 
had refuſed to comply therewith: And the Bill further ſtates, That the Reſpondent's Claim 


to the ſaid Manor is without Foundation, and injurious to the Appellant, in regard that 
ſach Claim and Appointment of a Game-keeper, and of a Steward, to hold Courts for the 
faid Manor, by the Reſpondent, and the regiſtering ſuch Appointment of a Game- 
keeper with the Clerk of the Peace, might affect the Title of bf 


| e Appellant to the ſaid 
Manor, or might, at ſome future Time, bring a Cloud upon the ſame, and prevent the 


| | | P 
Sale or Diſpoſition of the Appellant's Eſtate; and therefore the Appellant, by his Bill, 


prays, That the Reſpondent may either diſclaim all Right to the ſaid — or? in Caſe he 
ſhould inſiſt upon any Claim or. Right thereto, that he may diſcover how, and in what 
Manner, and from whom, and by virtue of what Deeds or Writings, he claims or derives 


his Right or Title to the ſaid Manor: And that he may ſet forth all ſuch Deeds and 
Writings in the Words and Figures thereof, and leave the ſame with his Clerk in Court, 
for the Inſpection and Peruſal of the Appellant and his Agents. And the Bill further 
prays, That the Teſtimony of the Appellant's Witneſſes may be perpetuated, and that 
proper Iſſues may be directed to ir the Reſpondent's Claim to the ſaid Manor; and if, on 
the Trial thereof, a Verdict ſhould be found for the Appellant, or in caſe the Reſpondent 
ſhould diſclaim all Right and Title to the ſaid Manor, that a pe Injunction may 


be awarded againſt the Reſpondent, to reſtrain him from appointing any Steward or Game- 


keeper for the ſaid Manor, and from ſetting up any further Claim thereto, and for general 
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Reſpond- 
mel 


is 


duftion 
Plea. 


ain and Anſwer, on the 23d of Yure, 
1770: And, Take ene | 


As to ſo much of the ſaid Bill as ſeeks a Diſcovery from the Reſpondent, how and in 
what Manner, and from whom, and by virtue of what Deeds of Writings, he claims or 
derives his Right or Title to the ſaid Manor; and that ſuch Deeds or Writings may be 
ſet forth in 5c verba, or left with the Reſpondent's Clerk in Court, for the Inſpection and 


n Peruſal of the Appellant and his Agents; and that proper Iſſues may be directed to try the 
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Reſpondent's Claim to the ſaid Manor; and that a perpetual Injunction may be wha 
inſt the Reſpondent, to reſtrain him from appointing any Steward or Game-keeper for 
e ſaid Manor, and from ſetting up any further Claim thereto. * N 
The Reſpondent pleaded, That he is Lord of the ſaid Manor of Denen; and that he is, 
41 his Anceſtors have been, for divers Years paſt, ſgized of the ſaid Manor 
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And as to the Reſidue of the faid Bill, the Reſpondent anſwered, That he did not know 


or believe, nor ever heard before the Proceedings in this Cauſe, that the Manor of Denton 
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had 'been conveyed to William Melly, Eſquire, an Anceſtor of the Appellant's, on the 
WIT. 3.6 C514 anne 11 — n 9 * ore * Io £37 EF | 


8 


- 
* 
* 5 v 
* 1 * — 4 2 
. SEE FEET # 1% . - n + - . 
+ 3 © X & .£* 11 | * — . 3 4 5 4 4 
$4 aged : * 


% 3 5 * 
1ſt May, 1648, as alledged in the Bill, nor that the „ and his Anceſtors, or 2 
of them, had, for 120 Years paſt, of for any other Time, been ſeized of, or intitled to, the i 
Manor; norcever till lately, as hereafter mentioned, heard that they had held Coun 
or appointed a Steward or Game-keeper for the ſame, or had enjoyed any other maneji 
Rights thereto belonging, or had any Right ſo to do. The Reſpondent admitted by 
Anſwer, That on or about the 5th of April 1768, he, as Lord of the ſaid Manor, 4 


appoint a Game-keeper thereof, and procure ſuch . to be regiſtered with f 
Clerk of the Peace; and that he is intitled, as Lord of the ſaid Manor, to hold Courts f 
the ſame-:*And the Reſpondent alſo admitted by his Anſwer, That ſoon after his Appoin 
ment of a Game-keeper for the ſaid Manor, the Appellant, by Letter, requeſted him | 
withdraw ſuch Appointment, and to diſclaim any Right or Title to the ſaid Manor; | 

the Reſpondent refuſed to comply with that Requeſt : And that the Reſpondent bein, 

about Holen 1768, informed of the 1 firſt Pretenſions to be Lord of the f 

Manor, and of his holding Courts within the fame, did forbid his, the Reſpondent 
| "Tenants from attending and doing Service at ſuch pretended Courts. 


wbJjuly177% On the 27th of Fuly, 1770, this Plea was argued before the then Lords Commiſſione 
towing the of the Great Seal, when their Lordſhips were of Opinion, That the 1 Plea, 
PitLrerg to ſo much of the ſaid Bill as ſeeks a Diſcovery how, and in what Manner, and fr, 
over-ruling whom, and by virtue of what Deeds or Writings, the Reſpondent claims or derives | 
el. 1 Right or Title to the ſaid Manor; and that ſuch Deeds or Writings may be ſet forth, 
left with the Reſpondent's Clerk in Court, for the Inſpection and Peruſal of the Apyz 

luant, and his Agents, was good and ſufficient: And therefore their Lordſhips orden 

- -— that the ſame ſhould be allowed; and their Lordſhips were of opinion, That the reſt 


the ſaid Plea was inſufficient; and therefore ordered the ſame to be over- ruled. 


ratkJunerz79, That afterwards the Appellant filed a Replication to the ſaid Plea and Anſwer ; a 

the Cauſe being at Iſſue, a Commiſſion iſſued in the uſual Manner for Examination 

Witneſſes; and Witneſſes were examined on both Sides; and Publication having paſſe 

Decree. the ſaid Cauſe was ſet down for hearing: And on the 3d and 18th Days of June, 177 

came on to be heard before the Lord High Chancellor of Great Britain, when his Loi 
ſſmip decreed, That the Plaintiff's Bill ſhould be diſmiſſed with Coſts, 


From which Decree the Appellant hath now appealed to your Lordſhips but the k 
; | : ſpondent hopes the ſaid Decree of Diſmiſſion be affirmed, and the Appeal diſmiſ 
with Coſts; for the following (amongſt other) | 
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5 The Appellant's Bill, from the Diſmiſſion whereof he now a to 30 
L ondſhips, is brought for eſtabliſhing his Title to the Manor of Denton, 

for a perpetual Injunction. His Title appears by the Bill to be men 

legal. Such Suits are never entertained by a Court of Equity, unleſs there: 

particular Circumſtances ſtated in the Bill, ſhewing the Neceſſity of the Cour 

Interpoſition, either for preventing Vexation and Multiplicity of Suits, 

for preventing an Injuſtice irremediable by a Court of Law. No ſuch G 

- eumſtances are ſo much as ſuggeſted by the Bill; for there can be no Pr 

-. tence of Vexation or Multiplicity of Suits, becauſe the Title has ne 

been tried; and becauſe none but the Appellant and Reſpondent are concent 

. in the Queſtion, And as to Injuſtice, if the Appellant hath received any | 

— I 4 - jury, there is no Impediment to hinder him from maintaining an Action 

OR. | 5 Law. As to the Apprehenſions ſuggeſted by the Bill of a Poſſibility of futv 


Inconvenience or Injury from the Reſpondent's Claim, they are not only 
mote, but al er like the Apprehenſions that ariſe on every comm 
legal Claim before it is tried; and if ſuch Claim be (as ſuggeſted) groun 
lleſs, they are imaginary, and therefore not a ſufficient Cauſe for entertal 
ing a Suit in Equity to remove them. If, on the other Hand, the Reſpo 
©, *dent's Claim be well founded, the Appellant can have no juſt Cauſe of co 

* plaining of any Inconvenience that may be conſequential to ſuch Claim. 


II. The general Practice of Courts of Equity, in not entertaining Suits for ef 

pPliſhing legal Titles before they have been tried at Law, is apprehende' 
„ be founded upon clear Reaſons; and the departing from that Practice, vi! 
there is no Neceſſity for ſo doing, would be ſubverſive of the legal and c 
ſtitutional DiſtinCtions between the different Juriſdictions of Courts of L 


SY 1 | 

and Equity: And though the Admiſſion of a Party in a Suit is concluſive 
as to Matters of Fatt, or may deprive him of the Benefit of a Privilege that 
would, if inſiſted upon, exempt him from the Juriſdiction of the Court; 
yet no Admiſſion of Parties can change the Law, or give Juriſdiction to a 
Court in a Cauſe of which it hath no Juriſdiction. And, agreeable hereto, the 
eſtabliſhed and univerſal Practice of Courts of Equity is to diſmiſs the Plain- 
tiff's Bill, if the ſame appears to be grounded on a Title merely legal, and 
not cognizable by them, notwithſtanding the Defendant hath anſwered the 
Bill, and inſiſted on Matter of Title: And it can make no Difference, whe= 
ther a legal Title be, or be not, inſiſted on by the Anſwer, or by Plea: 


Nothing hath a greater Tendency to introduce Uncertainty in the Law, than 

the giving Way to new Exceptions to general ſettled and known Rules of 
Practice in Courts of Juſtice : Therefore no ſuch Exceptions ought to be 
allowed but upon the cleareſt Grounds: The general known Practice of 
Courts bf Equity hath been to diſmiſs Bills brought, (as the Appellant's is) 
for eſtabliſhing a legal Title, and for a perpetual Injunction, before ſuch 
Title hath been tried or determined at Law: And the Exceptions to that 
general Rule of Practice are but very few, and well known, and are founded 
on ſtrong and clear Reaſons. The Appellant's Caſe does not fall within any 


of theſe Exceptions ; and, conſequently, ought to be governed by the gene- 
ral Rule. 


The Appellant's Bill is entirely new and unprecedented. It ſtates a Caſe pro- 

r only for a Bill to perpetuate Evidence ; had it ſtopped there, it had 
= free from Objection : But ſuch Bills ought not, by the Courſe of Pro- 
ceedings in Courts of Equity, to pray Relief, or to be brought to Hearing. 
And as the Appellant's Bill is not only to perpetuate Evidence, but alſo prays 
Relief, and was brought to Hearing, it is apprehended, that the Diſmiſſion 
of it, with Coſts, is warranted by the conſtant Practice of Courts of 
Equity. 


G. HILL. 
R. JACKSON, 
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In the Houſe of LORDS, 


William Welby, E/; = - + © 
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The Mot Noble John Duke of Rutland, Reſpondent. 
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